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Court of Appeals of the District of Columbia. 

I 

No. 3288. | 

I 

Fannie Simon, &c., Appellant, 

• ■ ■ ■ vs. 

• • Abraham C. Bob Vs. 

I 

-■ ■ 

i 

a Supreme Court of the District of Columbia. j 

No. 62372. At Law. 

i • 

f . | 

Abraham C. Bobys, Plaintiff, j 

. i 

vs. 

Fannie Simon, Trading as Simon & Company, Defendant. 

: 

United States of America, j 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Complaint. \ 

i 

In the Municipal Court of the District of Columbia, j 

* | 

Filed April 19, 1919. | 

j ' : 

In the Supreme Court of the District of Columbia. ! 

I 

170,308. | 

No. 62372. At Law. j 

Abraham C. Bobys, Plaintiff, 

i 

v. 

i 

Fannie Simon, Trading as Simon & Company, Defendant. 
District of Columbia, To wit: 

The plaintiff Abraham C. Bobys, being first duly sworn according 
1o law, states that he is entitled to the possession from the defendant 
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Fannie Simon, trading as Simon and Company, of premises known 
as Number 725 Seventh Street, Northwest, the same being at all times 
business property, and situated and located in the City of Washington, 
District of Columbia, and also known, being and distinguished as the 
north 20 feet front by the full depth thereof, of original Lot num¬ 
bered Eleven (11), in Square numbered Four hundred and fifty- 
four (454); that the said land and premises are now unlawfully 
detained from the plaintiff and held without right by said defendant; 
that the plaintiff is now and has been since, to wit: December 5,1918, 
the fee simple owner of said land and premises, and that the afore¬ 
said described land and premises are now held without right by the 
said defendant, Fannie Simon, trading as Simon and Company, to 
whom, that is to say, the defendant Fannie Simon, trading as Simon 
and Company, the aforesaid land and premises were heretofore, 
to wit: Februarv 28, 1916, rented by a lease dated Feb- 

2 ruary 28, 1916, for the term of three years beginning 
from the first day of March 1916, by Charles H. Bauman, 

Henry \V. Scherger, and Charles Kraemer, Trustees, the then owners 
of said land and premises, at an annual rental of $1404.00, payable 
in equal monthly installments of $117.00 each, which said lease was 
duly executed and delivered by the said named Trustees, as parties of 
the first part, and Fannie Simon trading as Simon and Company, as 
party of the second part, which said lease expired on February 28, 
1919, and the said tenancy and estate of the said defendant, Fannie 
Simon trading as Simon and Company, have been determined and 
ended by the expiration of the said lease on February 28, 1919. 

A copy of the said lease is hereto annexed and made a part hereof. 

On to wit: December 5, 1918, which was prior to the expiration of 
the aforesaid lease, plaintiff, Abraham C. Bobys, purchased the afore¬ 
said land and premises in fee simple, from Charles H. Bauman, Henry 
W. Scherger, and Charles Kraemer, Trustees, under a certain deed in 
trust, dated August 31, 1911, recorded in liber 3449, folio 195, of the 
land records of the District of Columbia, Henry W. Scherger and 
Amelia Scherger, his wife, Johanna Kraemer, Wilhelmina Widmayer, 
Katie Zeh, beneficiaries under said deed in trust (except said Amelia), 
the then owners thereof, who duly executed and delivered on to wit: 
December 5, 1918, a deed of conveyance to said plaintiff, Abraham C. 
Bobys, conveying the aforesaid described land and premises to said 
plaintiff, in fee simple, at and for $23,000.00; that the said 

3 deed was duly acknowledged by the said grantors on to wit: 
December 5, 1918, before Harry M. Packard, a Notary Public 

of the District of Columbia, and there was duly placed upon the said 
deed, in fee simple, at the time of its execution and delivery, docu- 
* mentary internal revenue stamps in the sum of $23.00; that the said 
deed in fee simple to plaintiff, was duly recorded on December 12, 
1918, in liber #4134, at folio 330, one of the land records for the 
District of Columbia; that the plaintiff paid $7,000.00 in cash of the 
said purchase money and executed and delivered his note for the bal¬ 
ance of said purchase money, secured by a first deed of trust executed 
and delivered by the plaintiff and his wife, upon said real estate which 
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i 

was duly recorded among the land records of the District of Columbia 
cn to wit: December 12, 1918. 

That on to wit: December 9, 1918, the said Charles H. Bauman, 
Trustee, Henry W. Scherger, Trustee, and Charles Kraemerj Trus¬ 
tee, lessors in said existing lease, did in writing, for value received, 
assign, transfer and set over unto plaintiff, Abraham C. Bobys, all 
of the right, title and interest in the unexpired term of the afore¬ 
said lease, which written transfer and assignment are set forthj at the 
end of the aforesaid written lease. 

That the plaintiff purchased the aforesaid land and premises in 
December, 1918, for the express purposes of obtaining possession 
for his own occupancy of the same at the date of the expiration of 
the then existing lease, namely, on February 28, 1919, in order 
that the plaintiff as such owner could for himself open in and upon 
said store-room and in said premises a tailoring and retail clothing 
and men’s furnishing business, the plaintiff to be and becopie the 
owner of such business in his own property, to wif: The 

4 aforesaid described land and premises; that the plaintiff 
having purchased said real estate for the express purpose of 

himself opening said business in said premises, necessarily required 
possession of the same on February 28, 1919, in order to be ip time 
to begin the said retail business in said premises and to opfen the 
same for the spring trade; and the plaintiff as such bona fide pur¬ 
chaser now necessarily requires the entire building, being tfie land 
and premises involved herein, for the plaintiff’s own occupapcy so 
that the plaintiff himself might open, conduct and • carry on the 
plaintiff’s retail business therein. 

That the aforesaid described real estate is improved by aj three- 
story brick store building, and is now and always has been used for 
business purposes; that the defendant uses the first floor thereof to 
conduct and carry on a men’s furnishing, hat and clothing business. 

That it is provided in the aforesaid lease, among other things, 
that the said tenant, the defendant herein, will use the first f^oor of 
said premises only, for the purpose of conducting and carrying on 
therein a men’s furnishing, hat and clothing business; that the said 
defendant, tenant' of the aforesaid premises under said un^xpired 
lease, paid rent to plaintiff to the date of the expiration of tljie said 
lease, namely: February 28, 1919, according to the terms 6f said 
lease. 

Plaintiff further says that on to wit: December 20, 1918, he 
gave to the said defendant, Fannie Simon, a notice in writing set¬ 
ting forth that he, the plaintiff, was then the rightful owner i of the 
aforesaid premises, namely: number 725 Seventh Street, [North¬ 
west, Washington, D. C., then occupied by the said defend- 

5 ant, and further set forth in said notice that, in view of the 
fact that the said plaintiff was desirous of obtaining pos¬ 
session of said premises for his, the plaintiff’s, own persona^ busi¬ 
ness uses, the plaintiff, in and by said notice, also thereby Notified 
the defendant to vacate said premises at the expiration of h^r said 
lease, namely: February 28, 1919; and that between the said 20th 
day of December, 1918, and February 28, 1919, the date of the 

2—3288a ‘ 

I 

i 

l 
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expiration of said lease, your plaintiff also advised the said defend¬ 
ant, by and through her husband agent of the said defendant, which 
is according to the fact, that he, the plaintiff, became, was and is 
the bona fide purchaser of the aforesaid land and premises, for 
plaintiff's own occupancy, and further that as such bona fide pur¬ 
chaser, plaintiff necessarily required and requires said land and 
premises for plaintiff’s own occupancy, at the date of the expiration 
of the aforesaid lease, namelv: Februarv 28, 1919. 

Said lease also provides, among other things, that at the end of 
said lease, namely, February 28, 1919, or unless sooner terminated, 
she, the said Fannie Simon, will peaceably and quietly deliver up 
the said premises in as good condition as the same were at the exe¬ 
cution and delivery of the said lease, reasonable use, wear and . tear 
thereof, and casualties by fire, the elements and the public enemy 
only excepted; and among other things, it is further provided, in 
and by the terms of said lease, as follows: 

“And it is further understood and agreed by and between the 
parties hereto that if the said party of the second part shall fail to 
pay the rent herein reserved within five days after the same shall 
become due and payable, or shall fail to keep and perform 
6 any and all of the covenants and agreements herein by her 
entered into and agreed to be kept and performed, then the 
term herein created may, at the option of the said parties of the first 
part, cease and terminate and said non-payment of rent or breach 
of covenant shall operate as a notice to quit, the usual thirty days’ 
notice to quit being hereby expressly waived and the said parties of 
the first part, their heirs or assigns, may proceed to recover posses¬ 
sion of the said demised premises under and by virtue of a seven 
days’ summons, under the provision of an Act of Congress, to es¬ 
tablish a Code of Law for the District of Columbia, approved March 
3, 1901, or by such other legal proceedings as may at the time be 
in operation in like cases.” 

Plaintiff further says that on to wit: December 5, 1918, he be¬ 
came, was and is the bona fide purchaser of the aforesaid land and 
premises, for his, plaintiff’s, own occupancy, and he, as such bona 
fide purchaser, necessarily requires the aforesaid land and premises 
for his own occupancy. 

Plaintiff therefore prays that a summons be issued, commanding 
the defendant to appear and show cause herein why judgment 
should not be rendered against her, in favor of your plaintiff, for 
the restitution of the possession of the aforesaid land and premises, 
• and for the costs of this suit. 

ABRAHAM C. BOBYS, 

Plaintiff. 

Subscribed and sworn to before me this 7 day of March, 1919. 

BLANCHE NEFF, 

Clerk. 
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7 This indenture, made this 28th day of February, A. D. 

1916, by and between Charles H. Bauman, Henry ^. Sher- 
ger and Charles Kraemer, Trustees, of the City of Washington, 
District of Columbia, parties of the first part, and Fannie Simon, 
trading as Simon and Company, of the same place, part>[ of the 
second part. 

Witnesseth, that the said parties of the first part for and in con¬ 
sideration of the rents, covenants and agreements hereinafter agreed 
to be paid, kept and performed by the said party of the secohd part, 
have demised, leased and to farm-let unto the said partyj of the 
second part, her executors, administrators and assigns, the premises 
known as and numbered seven hundred and twenty-fivq (725) 
Seventh Street, Northwest, in said City and District, the saipe being 
a store and dwelling, for and during the term of three yeajrs from 
the first day of March, A. I). 1916, at and for the annual rental of 
fourteen hundred and four dollars ($1404.00), payable ip equal 
monthly installments of one hundred and seventeen i dollars 
($117.00) on the first day of each and every month duripg said 
term as rent in advance for the particular month on the fjrst day 
of which the said installment of rent is payable. 

And the said party of the second part for and in consideration of 
the premises, does for herself, her heirs, executors, administrators 
and assigns, covenant, promise and agree to and with the said parties 
of the first part, their heirs and assigns, in manner following, that 
is to say: That she will well and truly pay or cause to be pajid unto 
the said parties of the first part, their heirs and assigns, the rent 
herein reserved when and as the same shall become' <}ue and 

8 payable; that she will use the first floor of said premises only 
for the purpose of conducting and carrying on therein h men’s 

furnishing, hat and clothing business; that she will not assijgn this 
lease or any part thereof; nor will she sublet the first floor of said 
premises or in any manner part with the possession thereof without 
the consent in writing of the said parties of the first part, their heirs 
or assigns, first had and obtained, and that she will not sublet any 
other portion of said premises to any other person or persohs than 
those of the Caucasian race; that if the said party of the secohd part 
shall fail in business, make an assignment or other conveyance in 
trust for the benefit of her creditors, or be adjudged a bankrupt, or 
suffer or permit a final judgment or decree for the payment of money 
to be entered against her and execution to issue thereon, theii, upon 
the happening of any of said events the terms hereby demised shall, 
at the option of the said parties of the first part, their heirs or as¬ 
signs, cease and terminate; it being expressly understood and agreed 
that the covenant hereinbefore contained against the subletting of 
said premises or the assignment of this lease, shall cover the lease of 
an involuntary subletting of said premises or the assignment of this 
lease by operation of law, as well as the case of subletting the said 
premises or the assignment of this lease by the involuntary act of 
the said party of the second part, and any act of the said partyf of the 
second part which could in any manner legally operate to defeat 
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her title to this lease and pass the same to any other person or persons 
or corporation shall of itself and without more, operate as a determina¬ 
tion of this lease and is hereby made a limitation upon the 

9 term hereby demised; that she will not use the said demised 
premises or any part thereof for unlawful purposes; that she 

will pay all water rents, gas and electric light bills that may become 
chargeable against the said premises during the term aforesaid, and 
that at the end thereof or unless sooner terminated, she will peace¬ 
ably and quietly deliver up the said premises in as good condition as 
the same now are, reasonable use, wear and tear thereof and casual¬ 
ties by fire, the elements and the public enemy only excepted; it 
being expressly understood and agreed by and between the parties 
hereto, that, except as hereinafter provided, the said party of the 
second part is to make and pay for all repairs, alterations and im¬ 
provements, both to the interior and exterior of said demised prem¬ 
ises, and before the said party of the second part can make any alter¬ 
ations or improvements to said premises, she must first obtain in 
writing the consent of the said parties of the first part to make said 
alterations or improvements, and the said parties of the first part are 
only to make and pay for the repairs to the roofs and plate glass 
show windows of said demised premises and pay all over and above 
the sum of twenty-five dollars (25.00) for the repairs to the plumb¬ 
ing at any one time, that is to say, if at any time the plumbing 
should be out of order and need repairing and the cost of repairing 
the same is less than $25.00 for each time it is repaired, then the said 
party of the second part is to pay for said repairing, and if at any 
time the*cost of repairing amounts to more than $25.00, then the said 
parties of the first part are to pay all over and above the said sum of 
$25.00 for said repairing, and it is also expressly understood and 
agreed that if any repairs are to be made to the plumbing on 

10 account of alterations or improvements, then said repairs to 
said plumbing are to be made and the whole costs paid for 

by the said party of the second part, and no repairs to the plumbing 
are to be made, except at the whole cost of the said party of the second 
part, until the said party of the second part notifies the said parties 
of the first part in writing that repairs to the plumbing are necessary, 
so that the said parties of the first part can have a plumber give them 
an estimate of the cost for the repairing to the plumbing. 

It is further understood and agreed by and between the parties 
hereto that in the event that the premises hereby demised be de¬ 
stroyed or damaged by fire so as to render them unfit for use, then 
the parties of the first part shall, within three months thereafter, at 
their own expense, restore the same to their former condition, and 
upon the failure of the parties of the first part so to do then the 
party of the second part may do so at the cost and expense of the 
parties of the first part and the rent of said premises shall be sus¬ 
pended during such time as said premises shall remain so unfit 
for use, and until the same shall have been fully restored to such 
repairs, so as to render them again fit for use. 
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The parties of the first part further agree, at their own cost, to 
improve the front of the premises hereby demised by erecting show 
windows thereon of style, design and quality similar to those now 
on the premises occupied by the Ganss Company, numbered 716 
Seventh Street, Northwest, said improvements and alterations 

11 to be fully made and completed not later than April 15, 1916. 

, And it is further understood and agreed by and between 

the parties hereto that if the said party of the second part shall fail 
to pay the rent herein reserved within five days after the sanqe shall 
become due and payable, or shall fail to keep and perform ahy and 
all of the covenants and agreements herein by her entered inito and 
agreed to be kept and performed, then the term herein created may, 
at the option of the said parties of the first part, cease and termi¬ 
nate, and said non-payment of rent or breach of covenant shall 
operate as a notice to quit, the usual thirty days’ notice to quit being 
hereby expressly waived, and the said parties of the first part, their 
heirs or assigns, may proceed to recover possession of said demised 
premises under and by virtue of a seven days’ summons under the 
provisions of an Act of Congress to establish a Code of Law for the 
District of Columbia, approved March 3rd, 1901, or by such other 
legal proceedings as may at the time be in operation in lik^ cases. 

And it is further agreed and understood that no w r aiver of one 
breach of any covenant herein contained shall be construed to be a 
waiver of any subsequent breach or of the covenant itself. 

In testimony whereof the parties hereto have hereunto set their 
hands and seals on the day and year first hereinbefore written, in 
duplicate. 

CHAS. H. BAUMAN, [seKl.] 

Trustee 

HENRY W. SCHERGER, [seal.] 

Trustee 

CHARLES KRAEMER,* [se|ll.] 

Ttii 

FANNIE SIMON. * [seal.] 

| 

Signed, sealed and delivered in the presence of: 

MAUD FELLHEIMER. 

12 District of Columbia, To wit: 

7 i 

| 

I, Maud Fellheimer, a Notary Public in arid for the District of 
Columbia, do hereby certify that Charles H. Bauman, Henry W. 
Scherger and Charles Kraemer, Trustees, parties to a certainj lease, 
bearing date the 28th day of February, A. D. 1916, and hereunto 
annexed, personally appeared before me in the District aforesaid, 
the said Charles H. Bauman, Henry W. Scherger and Qharles 
Kraemer, Trustees, being personally well known to me as tl(e per¬ 
sons who executed the said lease and acknowledged the same to be 
their act and deed. 
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Given under mv hand and seal this 28th dav of Februarv, A. D. 
1916. 

[notary seal.] MAUP FELLHEIMER, 

Notary Public in and for the District of Columbia. 

District of Columbia, ss: 

I, F. J. Ehlers, a notary public in and for the District of Colum¬ 
bia, do hereby certify that Fannie Simon, party to a certain leake 
bearing date the 28th day of Feb., and hereto annexed, personally 
appeared before me in the District aforesaid, the said Fannie Simon 
being personally well known to me as the person who executed the 
said lease, and acknowledged the same to be her act and deed. 

Given under my hand and seal this 28th day of February, 1916. 
[notary seal.] F. J. EHLERS, 

Notary Public in and for the District of Columbia. 

December 8, 1918. 

For value received we hereby assign, transfer and set over unto 
and to Abraham C. Bobys all of our right, title and interest in the 
foregoing and annexed lease. 

CHARLES H. BAUMAN, 

Trustee. 

HENRY W. SCHERGER, 

Trustee. 

CHARLES KRAEMER, 

Trustee. 

13 Summons. 


* * ^ * * * * * 

I 

The President of the United States to the defendant, Fannie Simon, 
trading as Simon & Company, Greeting: 

You are hereby summoned to appear in this Court on the 19 day 
of March, 1919, at 10 o'clock, a. m., to answer the plaintiffs com¬ 
plaint and show cause why judgment should not be given against 
you in favor of the plaintiff for the restitution of the possession of 
the land and premises described in the plaintiff’s complaint under 
oath, filed by the said plaintiff herein, and also the costs of this suit, 
and in case of your failure so to appear and answer, the suit will be 
proceeded with as in case of default. 


Witness the Honorable Judges of said Court this 7th day of 
March, 1919. 


BLANCHE NEFF, 


Clerk, 

By R. H. ROLLINS, 

Assistant Clerk. 
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j 

| 

Marshal's Return. 

j 

3/7 1919.—Summoned by leaving a copy hereof with a person 
above the age of sixteen years in possession of the premises; the 
defendant not to be found, Samuel Simon. 

MAURICE SPLAIN,! 

* ' U. S. Marshal, 

By M. A. DUGAN, 

Deputy Marshal. 

i 

. 

Summons. 

S ' 

* * * * * * * ! 

I 

The President of the United States to the defendant, Fannie {Simon, 
etc., Greeting: 


You are hereby summoned to appear in this Court on the 9th day 
of April A. D. 1919, at 10 o’clock A. M., to answer the plain- 
14 tiff’s complaint and show cause why judgment should not be 
given against you for the restitution of the possession of the 
premises described in the complaint under oath filed herein by said 
plaintiff, besides costs; and in case of your failure so to appear and 
answer, the suit will be proceeded with as in case of default. 


Witness the Honorable Judges of said Court this 21st day of 
March A. D. 1919. 


BLANCHE NEFF, 

Clerk. 


Marshal's Return. 

I 

3/22/19.—Summoned as within directed. 

MAURICE SPLAIN, I 

U. S. Marshal, 

By DEMPSEY, 

Deputy Marshal. 


Memo :—April 9, 1919. Judgment for plaintiff for possession of 
the within described premises after trial. 

R. H. TERRELL,] 

Judge. 


i 


i 


i 


Appeal noted. 
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Date 

1919. 


Mar. 

u 

7th. 

a 

u 

u 


a 

19th. 

u 

15th. 

u 

17th, 

u 

21st. 

u 

u 

D 



Mar. 21st. 

“ 22ncl. 
April 9th. 

u a 


u u 


“ 14th. 


Certificate of Municipal Court on Appeal. 

* ***** 
Proceedings. 

Plaintiff s attorney—L. H. David. 

Defendant’s “ —J. I. Peyser. 

Sworn complaint filed. 

Summons and copy issued returnable Mar. 19—10 
A. M. 

Summons returned “summoned by leaving a copy 
hereof with a person above the age of 16 years in 
possession of the premises, the defendant not to be 
found.” 

Continued by plaintiff to March 21—2 P. M. 

Subpoenas and copies (6) issued by plaintiff. 

Subpoenas returned “served, etc.” 

Motion to quash service filed by defendant. 

Motion argued and writ quashed because of defective 
service. 


New summons issued returnable April 9—10 A. M. 

New summons served “summoned as within directed.” 

Trial—witnesses sworn. 

Judgment for plaintiff for possession of the within de¬ 
scribed premises and costs. Appeal noted. 

Appeal, undertaking on, with Fidelity & Deposit Co. 
of Md., surety, approved and filed. 

Appeal, record on and papers filed with Clerk of Su¬ 
preme Court, D. C., and notice sent to defendant’s 
attorney. 


This is to certify, that the foregoing is a true copy of the Docket 
Entries and of all the proceedings had before the said Court in the 
above cause, and that the annexed documents are all the original 
papers filed in said cause. 

Witness the Honorable Judges of said Court this 14th day of April 
A. D. 1919. BLANCHE NEFF, 

Cleric 

Costs paid by Plaintiff, $8.30. 

Costs paid by Defendant, $1.00. 


(Endorsed.) 


The Clerk will please docket this appeal, enter my appearance, and 
issue Summons to Appellee. JULIUS I. PEYSER, 

A tt’y for Appellant. 
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Affidavit of Plaintiff Under Rule 19. j * 

" Filed April 24,1919. * j ' 

; ; 

* * * * * * j * 

j 

District of Columbia, To wit: j 

i 

Abraham C. Bobys, being first duly sworn according to Jaw, states 
that he is the plaintiff in this suit and that he is entitled to the pos¬ 
session from the defendant Fannie Simon, trading as Simon 

16 and Company, of premises known as Number 725 Seventh 
Street, North'west, the same being at all times business prop¬ 
erty, and situated and located in the City of Washington, pistrict of 
Columbia, and also knowm, being and distinguished as the north 20 
feet front by the full depth thereof, of original Lot numbered Eleven 
(11), in Square numbered Four hundred and fifty-four (454); that 
the said land and premises are now unlawfully detained from the 
plaintiff and held without right by said defendant; that th$ plaintiff 
is now and has been since, to wit: December 5, 1918, the fee simple 
owner of said land and premises, and that the aforesaid described 
land and premises are now held without right by the said defendant, 
Fannie Simon, trading as Simon and Company, to whom, that is to 
say, the defendant Fannie Simon, trading as Simon and Company, 
the aforesaid land and premises were heretofore, to wit: February 
28, 1916, rented by a lease, dated February 28, 1916, for the term of 
three years, beginning from the first day of March, 1916, b^' Charles 
H. Bauman, Henry W. Scherger, and Charles Kraemer, Trustees, 
the then owners of said land and premises, at an annual Rental of 
$1404.00, payable in equal monthly installments of $117i00 each, 
which said lease was duly executed and delivered by the sai^ named 
Trustees, as parties of the first part, and Fannie Simon trading as 
Simon and Company, as party of the second part, which said lease 
expired on February 28, 1919, and the said tenancy and estate of 
the said defendant, Fannie Simon trading as Simon and Company, 
have been determined and ended by the expiration of the said lease 
on February 28, 1919. 

A copy of the said lease is hereto annexed and made a part 

17 hereof. 

On to wit: December 5, 1918, which was prior tq the ex¬ 
piration of the aforesaid lease, plaintiff, Abraham C. Bobys, pur¬ 
chased the aforesaid land and premises, in fee simple, from Charles 
H. Bauman, Henry W. Scherger, and Charles Kraemer, Trustees, 
under a certain deed in trust, dated August 31, 1911, recorded in liber 
3449, folio 195, of the land records of the District of Columbia, Henry 
W. Schereer and Amelia Scherger, his wife, Johanna Kraerper, Wil- 
helmina Widmayer, Katie Zeh, beneficiaries under said deed in trust, 
(except said Amelia), the then owners thereof, who duly executed 
and delivered on to wit: December 5, 1918, a deed of conveyance to 
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said plaintiff, Abraham C. Bobys, conveying the aforesaid described 
land and premises to said plaintiff, in fee simple, at and for $23,- 
000.00; that the said deed was duly acknowledged by the said grant¬ 
ors on to wit: December 5, 1918, before Harry M. Packard, a Notary 
Public of the District of Columbia, and there was duly placed upon 
the said deed, in fee simple, at the time of its execution and delivery, 
documentary internal revenue stamps in the sum of $23.00; that the 
said deed in fee simple to plaintiff, was duly recorded on December 
12, 1918, in liber #4134, at folio 330, one of the land records for the 
District of Columbia ; that the plaintiff paid $7,000.00 in cash of the 
said purchase money and executed and delivered his note for the 
balance of said purchase money, secured by a first deed of trust 
executed and delivered by the plaintiff and his wife upon said real 
estate which was duly recorded among the land records of the District 
of Columbia on to wit: December 12, 1918. 

That on to wit: December 9, 1918, the said Charles H. 

18 Bauman, Trustee, Henry W. Scherger, Trustee, and Charles 
Kraemer, Trustee, lessors in said existing lease, did in writing, 

for value received, assign, transfer and set over unto plaintiff, Abra¬ 
ham C. Bobys, all of the right, title and interest in the unexpired 
term of the aforesaid lease, which written transfer and assign¬ 
ment are set forth at the end of the aforesaid written lease. 

That the plaintiff purchased the aforesaid land and premises in 
December, 1918, for the express purpose of obtaining possession for 
his own occupancy of the same at the date of the expiration of the 
then existing lease, namely, on February 28, 1919, in order that the 
plaintiff as such owner could for himself open in and upon said 
store-room and in said premises a tailoring and retail clothing and 
men’s furnishing business, the plaintiff to be and become the owner 
of such business -in his own property, to wit: The aforesaid de¬ 
scribed land and premises; that the plaintiff having purchased said 
real estate for the express purpose of himself opening said business in 
said premises, necessarily required possession of the same on Feb¬ 
ruary 28, 1919, in order to be in time to begin the said retail busi¬ 
ness in said premises and to open the same for the spring trade; 
and the plaintiff as such bona fide purchaser now necessarily re¬ 
quires the entire building, being the land and premises involved 
herein, for the plaintiff's own occupancy so that the plaintiff himself 
might open, conduct and carry on the plaintiff’s retail business 
therein. 

That the aforesaid described real estate is improved by a three- 
story brick store building, and is now and always has been used for 
business purposes; that the defendant uses the first floor 

19 thereof to conduct and carry on a men’s furnishing, hat and 
clothing business. 

That it is provided in the aforesaid lease, among other things, 
that the said tenant, the defendant herein, will use the first floor of 
said premises only for the purpose of conducting and carrying on 
therein a. men’s furnishing, hat and clothing business; that the said 
defendant, tenant of the aforesaid premises under said unexpired 
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lease, paid rent to plaintiff to the date of the expiration of the said 
lease, namely: February 28, 1919, according to the terms of said 
lease. 

Plaintiff further says that on to wit: December 20, 1918; he gave 
to the said defendant, Fannie Simon, a notice in writing setting 
forth that he the plaintiff, was then the rightful owner of tfie afore¬ 
said premises, namely: number 725 Seventh Street, Northwest, 
Washington, I). C., then occupied by the said defendant, and fur¬ 
ther set forth in said notice that, in view of the fact that the said 
plaintiff was desirous of obtaining possession of said prerqises for 
him, the plaintiff's, own personal business uses, the plaintiff, in and 
by said notice, also thereby notified the defendant to vacate said 
premises at the expiration of her said lease, namely: February 28, 
1919; and that between the said 20th day of December, 1$18, and 
February 28, 1919, the date of the expiration of said lease, tjie plain¬ 
tiff also advised the said defendant, by and through her jhusband 
agent of the said defendant, which is according to the fact,! that he, 
the plaintiff, became, was and is the bona fide purchaser of the afore¬ 
said land and premises, for plaintiff’s own occupancy, and further 
that as such bona fide purchaser, plaintiff necessarily re- 
20 quired and requires said land and premises for plaintiff’s 
own occupancy, at the date of the expiration of the Aforesaid 
lease, namely: February 28, 1919. 

Said lease also provides, among other things, that at th£ end of 
said lease, namely, February 28, 1919, or unless sooner terminated, 
she, the said Fannie Simon, will peaceably and quietly ddliver up 
the said premises in as good condition as the same were at the exe¬ 
cution and delivery of the said lease, reasonable use, wear and tear 
thereof, and casualties by fire, the elements and the public enemy 
only excepted; and among other things, it is further provided, in 
and by the terms of said lease, as follows: 

“And it is further understood and agreed by and between the 
parties hereto that if the said party of the second part shall fail to 
pay the rent herein reserved within five days after the saihe shall 
become due and payable, or shall fail to keep and perform gny and 
all of the covenants and agreements herein by her entered into and 
agreed to be kept and performed, then the term herein created may, 
at the option of the said parties of the first part, cease and terminate 
and said non-payment of rent or breach of covenant shall operate 
as a notice to quit, the usual 30 days’ notice to quit being hereby 
expressly waived and the said parties of the first part, their heirs or 
assigns, may proceed to recover possession of the said demised prem¬ 
ises under and by virtue of a seven days’ summons, under the pro¬ 
vision of an Act of Congress, to establish a Code of Law for the Dis¬ 
trict of Columbia, approved March 3, 1901, or by such other legal 
proceedings as may at the time be in operation in like cases.[’ 

Deponent further says that on to wit: December 5, lpl8, he 
became, was and is the bona fide purchaser of the aforesaid land and 
premises, for his, plaintiff’s, own occupancy, and deponent further 
says that he as such bona fide purchaser necessarily requires the 
aforesaid land and premises for his own occupancy. 
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21 Deponent further says that the defendant has been in pos¬ 

session of the aforesaid premises since the expiration of the 
aforesaid lease, namely, February 28, 1919, and defendant is now in 
possession of the same; that by reason of the refusal and failure of 
the defendant to remove from and quit said premises and deliver the 
same to the plaintiff, the plaintiff has sustained intervening damages 
to the said property, and by reason of the continual occupation by 
the defendant of the aforesaid land and premises, the plaintiff is also 
entitled to compensation for the use and occupation thereof by the de¬ 
fendant at the rate of to wit: the sum of Two hundred and fifty 
($250.) dollars per month, from March 1, 1919. 

By reason of the premises deponent asks that a judgment be en¬ 
tered herein against defendant awarding to the plaintiff the immediate 
possession of the aforesaid land and premises; and also that a judg¬ 
ment be entered herein in favor of plaintiff against defendant at the 
rate of Two hundred and fifty dollars ($250.) per month from March 
J, 1919, as aforesaid, which the plaintiff is justly entitled to, exclu¬ 
sive of all set-offs and just grounds of defense. 

ABRAHAM C. BOBYS. 


Subscribed and sworn to before me this 23d day of April, 1919. 
[seal.] MAR IE E A SB Y-SMITH, 

Notary Public. 


22 This indenture, Made this 28th day of February, A. D. 

1916, by and between Charles II. Bauman, Henry W. Sher- 
ger and Charles Kraemer, Trustees, of the City of Washington, Dis¬ 
trict of Columbia, parties of the first part, and Fannie Simon, trading 
as Simon and Company, of the same place, party of the second part. 

Witnesseth, That the said parties of the first part for and in con¬ 
sideration of the rents, covenants and agreements hereinafter agreed 
to be paid, kept and performed by the said party of the second part, 
have demised, leased and to farm-let unto the said party of the sec¬ 
ond part, her executors, administrators and assigns, the premises 
known as and numbered seven hundred and twenty-five (725) Sev¬ 
enth Street, Northwest, in said City and District, the same being a 
store and dwelling, for and during the term of three years, from the 
first day of March, A. D. 1916, at and for the annual rental of four¬ 
teen hundred and four dollars ($1404.00), payable in equal monthly 
installments of one hundred and seventeen dollars ($117.00) on the 
first day of each and every month during said term as rent in ad¬ 
vance for the particular month on the first day of which the said in¬ 
stallment of rent is payable. 

And the said party of the second part for and in consideration of 
the premises, does for herself, her heirs, executors, administrators and 
assigns, covenant, promise and agree to and with the said parties of 
the first part, their heirs and assigns, in manner following, that is to 
say: That she will well and truly pay or cause to be paid unto the 
said parties of the first part, their heirs and assigns, the rent herein 
reserved when and as the same shall become due and payable; 
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23 that she will use the first floor of said premises onty for the 
purpose of conducting and carrying on therein a rpen’s fur¬ 
nishing, hat and clothing business; that she will not assign this lease 
or any part thereof; nor will she sublet the first floor of said premises 
or in any manner part with the possession thereof without ; the con¬ 
sent in writing of the said parties of the first part, their heirs or as¬ 
signs, first had and obtained, and that she will not sublet ahy other 
portion of said premises to any other person or persons than those 
of the Caucasian race; that if the said party of the second part shall 
fail in business, make an assignment or other conveyance! in trust 
for the benefit of her creditors, or be adjudged a bankrupt, ior suffer 
or permit a final judgment or decree for the payment of rponey to 
be entered against her and execution to issue thereon, then, upon the 
happening of any of said events the terms hereby demised jshall, at 
the option of the said parties of the first part, their heirs ori assigns, 
cease and terminate; it being expressly understood and agreed that 
the covenant hereinbefore contained against the subletting of said 
premises or the assignment of this lease, shall cover the case of an 
involuntary subletting of said premises or the assignment of this lease 
by operation of law, as well as the case of subletting the said premises 
or the assignment of this lease by the involuntary act of the said 
party of the second part, and any act of the said party of the second 
part which could in any manner legally operate to defeat her title to 
this lease and pass the same to any other person or persons or corpora¬ 
tion shall of itself and without more, operate as a determination of 
this lease and is hereby made a limitation upon the term hereby de¬ 
mised; that she will not use the said demised premised or any 

24 part thereof for unlawful purposes; that she will pay all water 
rents, gas and electric light bills that may become chargeable 

against the said premises during the term aforesaid, and that at the 
end thereof or unless sooner terminated, she will peaceably and 
quietly deliver up the said premises in as good condition as the same 
now are, reasonable use, wear and tear thereof and casualties by fire, 
the elements and the public enemy only excepted; it being Expressly 
understood and agreed by and between the parties hereto, thai, except 
as hereinafter provided, the said party of the second part is to make 
and pay for all repairs, alterations and improvements, both to the 
interior and exterior of said demised premises, and before the said 
party of the second part can make any alterations or improvements 
to said premises, she must first obtain in writing the consent of the 
said parties of the first part to make said alterations or improvements, 
and the said parties of the first part are only to make and pay for 
the repairs to the roofs and plate glass show windows of said Remised 
premises and pay all over and above the sum of twenty-fiv^ dollars 
($25.00) for the repairs to the plumbing at any one time, that is to 
say, if at any time the plumbing should be out of order and heed re¬ 
pairing and the cost of repairing the same is less than $25.00 *f or each 
time it is repaired, then the said party of the second part is to pay for 
said repairing, and if at any time the cost of repairing amounts to 
more than $25.00, then the said parties of the first part ar^ to pay 
all over and above the said sum of $25.00 for said repairing' and it 
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is also expressly understood and agreed that if any repairs are to be 
made to the plumbing on account of alterations or improve- 

25 ments, then said repairs to said plumbing are to be made and 
the whole costs paid for by the said party of the second part, 

and no repairs to the plumbing are to be made, except at the whole 
cost of the said party of the second part, until the said party of the 
second part notifies the said parties of the first part in writing that 
repairs to the plumbing are necessary, so that the said parties of the 
first part can have a plumber give them an estimate of the cost for 
the repairing to the plumbing. 

It is further understood and agreed by and between the parties 
hereto that in the event that the premises hereby demised be de¬ 
stroyed or damaged by fire so as to render them unfit for use, then 
the parties of the first part shall, within three months thereafter, 
at their own expense, restore the same to their former condition, 
and upon the failure of the parties of the first part so to do, then 
the party of the second part may do so at the cost and expense 
of the parties of the first part and the rent of said premises shall 
be suspended during such time as said premises shall remain so 
unfit for use, and until the same shall have been fully restored to 
such repairs, so as to render them again fit for use. 

The parties of the first part further agree, at their own cost, to 
improve the front of the premises hereby demised by erecting show 
windows thereon of style, design and quality similar to those show 
on the premises occupied by the Ganss Company, numbered 716 
Seventh Street, Northwest, said improvements and alterations to 
be fully made and completed not later than April 15, 1916. 

26 And it is further understood and agreed by and between 
the parties hereto that if the said party of the second part 

shall fail to pay the rent herein reserved within five days after 
the same shall become due and payable, or shall fail to keep and 
perform any and all of the covenants and agreements herein by 
her entered into and agreed to be kept and performed, then the 
term herein created may, at the option of the said parties of the 
first part, cease and terminate, and said non-payment of rent or 
breach of covenant shall operate as a notice to quit, the usual thirty 
days 7 notice to quit being hereby expressly waived, and the said 
parties of the first part, their heirs or assigns, may proceed to re¬ 
cover possession of said demised premises under and by virtue of a 
seven days 7 summons under the provisions of an Act of Congress 
to establish, a Code of Law for the District of Columbia, approved 
March 3rd, 1901, or by such other legal proceedings as may at the 
time be in operation in like cases. 

And it is further agreed and understood that no waiver of one 
breach of any covenant herein contained shall be construed to be 
a waiver, of anv subsequent breach or of the covenant itself. 
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In testimony whereof the parties hereto have hereunto set their 
hands and seals on the day and year first hereinbefore written, in 
duplicated. CHAS. H. BAUMAN, [^eal.] 

Trustee 

HENRY W. SCHERGER, [seal.] 

Trustee. 

CHARLES KRAEMER, [seal.] 

Trustee. 

FANNIE SIMON, [seal.] 

| 

| N, 

Signed, sealed and delivered in the presence of: 

MAUD FELLHEIMER. 


27 District of Columbia, To wit: 

I, Maud Fellheimer, a Notary Public in and for the District of 
Columbia, do hereby certify that Charles H. Bauman, Henry W. 
Scherger and Charles Kraemer, Trustees, parties to a certain lease, 
bearing date the 28th day of February, A. D. 1916, and hereunto 
annexed, personally appeared before me in the District aforesaid, the 
said Charles H. Bauman, Henry W. Scherger and Charles Kraemer, 
Trustees, being personally well known to me as the persons who exe¬ 
cuted the said lease and acknowledged the same to be their act and 
deed. | 

Given under my hand and seal this 28th day of February, A. D. 
1916. ^ MAUD FELLHEIMER, 

Notary Public in and for the District of Colombia. 

District of Columbia, ss: 

I, F. J. Ehlers, a notary public in and for the District of Columbia, 
do hereby certify that Fannie Simon, party to a certain lease bearing 
date the 28th day of Feb., and hereto annexed, personally appeared 
before me in the District aforesaid, the said Fannie Simon being per¬ 
sonally well known to me as the person who executed the said lease, 
and acknowledged the same to be her act and deed. 

Given under my hand and seal this 28th day of February, 1916. 

F. J. EHLERS, 

Notary Public in and for the District of Colombia. 

December 8, 1918„ 

For value received we hereby assign, transfer and set over unto 
and to Abraham C. Bobys all of our right, title and interest in the 
foregoing and annexed lease. 

CHARLES H. BAUMAN, 

Trustee 

HENRY W. SCHERGER' 

Trustee. 

CHARLES KRAEMER, j 

, Trustee. 
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Affidavit of Defense. 
Filed April 30, 1919. 


* 


District of Columbia, To wit: 

Fannie Simon, trading as Simon & Company, being first duly 
sworn according to law, states that she is the defendant in the above 
entitled cause, that she has a just and meritorious defense to the 
cause of action set forth in the affidavit filed by the plaintiff. She 
admits that she is occupying premises No. 725 Seventh Street, 
Northwest, but denies that the property at all times is business prop¬ 
erty, but informs the Court that the first floor is occupied as a cloth¬ 
ing and gents’ furnishing store by her trading as Simon & Company, 
and the two floors above the store are occupied by her husband, 
five children and herself as living quarters and have always been 
such, which fact was known to the plaintiff at the time of the mak¬ 
ing of his affidavit; she denies that the premises are unlawfully de¬ 
tained from the plaintiff and held without right; she admits that 
on December 5, 1918, the plaintiff purchased the premises No. 725 
Seventh Street, Northwest, but informs the Court, that on, to wit, 
February 28, 1916, she leased from the former landlords the said 
premises for a period of three years. She admits that she paid an 
annual rental of $1,404.00, in monthly installments of $117.00, 
and, that said rental is as much as the building is worth, and, 
equalizes in rent property on the same block of the same character 
and same size; that from December 5, 1918, to the 28th day of Feb¬ 
ruary, 1919, the said plaintiff accepted rent from this defendant 
and your affiant therefore contends that acceptance of rent estab¬ 
lished the conventional relationship of landlord and tenant 
29 between the plaintiff and defendant, and as the said plaintiff 
is not in government service or officially connected therewith 
nor does he necessarily require the same for use for himself, wife, 
children or dependents, he is not entitled to the premises in ac¬ 
cordance with a joint resolution of Congress approved May 31, 1918, 
known as the Saulsbury Resolution. This defendant is not familiar 
with the transaction between the plaintiff and the former owners 
and does not see the necessity of answering the statements relative 
to the purchase, except to admit that the rent of $117.00 is a good 
rental value for the premises in dispute; that the statement by the 
plaintiff that the lease was assigned to him on December 9, 1918, 
shows distinctly that the plaintiff has assumed the position of land¬ 
lord and is not a bona fide purchaser for his own occupancy within 
the meaning of the Resolution hereinbefore mentioned. This de¬ 
fendant is informed, believes and therefore avers and expects to 
prove at the trial, that the plaintiff did not purchase the property 
for his own occupancy, and that he told several persons who will 
testify at the trial, that the premises were not purchased for his owm 
occupancy; also produce a witness at the trial, to whom the defend- 
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ant stated he would consider a proposition for higher rent than paid 
at the time of the expiration of the lease. The defendant states 
that the plaintiff owns No. 1510 Sixth Street, Northwest and resides 
there with his family; that he conducts, owns or is one of the owners 
of the firm of A. C. Bobys & Son, Incorporated, No. 506 Eleventh 
Street, Northwest, where he is maintaining a tailoring establish¬ 
ment and has a lease on said premises for a period df over a 

30 year. The defendant is informed, believes and therefore 
avers and expects to produce witnesses at the trial to prove 

above said facts; the said plaintiff is also the owner of the building 
No. 709 Seventh Street, Northwest, now occupied by one Ma± David, 
which is a modern improved building, occupying land inj' greater 
proportion than is occupied by building No. 725 Seventh Street, 
Northwest, and receives as rental the sum of $225.00 per month for 
the same, and your defendant contends that even if the plaintiff 
necessarily requires possession of the premises, he is not entitled to 
the said possession because he is not in the employ or officially con¬ 
nected with the government. Your defendant further sOys that 
the statement in the affidavit which says that the three stoiy brick 
store building is now occupied and always has been used for business 
purposes is incorrect and was known to be incorrect at the tjime the 
said Bobys made the affidavit, for he was informed before, apd even 
at the trial, in the Municipal Court, that the second and thiifd floors 
of said building were occupied by the defendant, her children and 
family. This defendant is willing and ready to pay the rent of 
$117.00 and now tenders in open court that amount with costs, as 
she believes she is protected under and by reason of the join! resolu¬ 
tion of Congress hereinbefore mentioned; and your defendant be¬ 
lieves that one of the purposes of the plaintiff is to obtain! an in¬ 
creased rent. Your defendant says that the question of whether the 
premises has been sold to the plaintiff as a bona fide purchaser and 
whether he wants the premises for his own occupancy are questions 
of fact which should be submitted to a jury. The affidavit of the 
plaintiff sets forth that the sum of $250.00 per month from 

31 March 1919, is the amount claimed for use and occupation 
under and by reason of second paragraph of Rule 19 of the 

Supreme Court of the District of Columbia, and, your defendant 
contends that it is not within the province of the plaintiff! or the 
Court, without a jury, to set an arbitrary sum for use and occupa¬ 
tion of the premises; that the question of use and occupation is a 
question of fact, and this defendant is informed, believes an4 there¬ 
fore avers that the said rate is grossly excessive, being $133.00 more 
than the rate on the 28th day of February 1919, and, that the only 
inference that can be drawn is that the plaintiff is undertaking to 
profit excessively by reason of the lack of supply houses and) build¬ 
ings in the City of Washington, and it is an attempt to make the 
defendant pay a rent which is unreasonable and unfair, therefore, 
your defendant submits that the amount for use and occupation for 
said premises is a question of fact which must, in the nature! of the 
case, be referred to a jury to pass upon. Your defendant again 
repeats that she is willing and ready to pay $117.00 per month and 
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costs and is ready, upon the Court’s order, to pay the said money 
into the registry of the court for further action in this matter, but 
denies the plaintiff has a right to fix a grossly excessive and unrea¬ 
sonable increase of said premises, and secondly, the defendant says 
that the plaintiff cannot recover from the first day of March, because 
Section 1233 of the Code of Law of the District of Columbia, states 
that recovery is limited to use and occupation from the date of the 
judgment appealed from to the date of its affirmance, and the date 
of the judgment is, to wit, the ninth day of April 1919, and not the 
first day of March as stated in the plaintiff’s affidavit. By 
32 reason of the facts hereinbefore set forth the defendant says 
that the plaintiff is not legally entitled to the possession of 
the premises nor is he entitled to judgment for use and occupation, 
but to the contrary, that Rule 19 of the Supreme Court of the Dis¬ 
trict of Columbia, does not apply to cases of this kind and nature 
and is not consistent with the statute pertaining to landlord and 
tenant. 

And further the defendant saveth not. 

FANNIE SIMON, 
Trading as Simon & Company. 

Subscribed and sworn to before me this 29th day of April 1919. 
[seal.] PHILIP HERMAN, 

Notary Public, D. C. 


Motion for Judgment. 

Filed May 2, 1919. 

******* 

Now comes the plaintiff by his attorney, Levi H. David, and moves 
the Court for a judgment in favor of the plaintiff, under Rule 19 of 
this Court, because the affidavit of defendant filed herein, is insuf¬ 
ficient under said Rule. 

LEVI H. DAVID, 
Attorney for Plaintiff. 

33 Supreme Court of the District of Columbia. 

Friday, May 23, 1919. 

Session resumed pursuant to adjournment, Mr. Justice Gould pre¬ 
siding. 

******* 

Come now the parties hereto by their respective attorneys of record: 
whereupon plaintiff’s motion filed herein for judgment for want of a 
sufficient affidavit of defense under Law Rule 19 of this Court is ar¬ 
gued and submitted. Upon consideration thereof it is ordered that 
said motion be, and the same is hereby granted. 

Wherefore it is considered that the plaintiff herein do have and 
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i 

recover of the defendant herein possession of the premises No. 725 
Seventh Street, North West, located in the District of Columbia and 
the costs of suit, to be taxed by the Clerk, and have execution thereof, 
the claim of plaintiff for intervening damages to said property and for 
compensation for the use and occupation thereof by defendant is re¬ 
served for trial before the Court and a jury. j 

From the foregoing judgment the defendant by her Attorney in 
open Court, notes an appeal to the Court of Appeals and thd penalty 
of a bond on said appeal to operate as a Supersedeas is hereby fixed 
in the sum of Three thousand dollars ($3,000.) 

i 

i 

Memorandum. I 

i 

I «. 

j 

May 23, 1919.—Appeal Bond (Supersedeas) $3,000 approved and 
filed. 

i 

i 

34 Assignment of Errors. ! 4 ' 

Filed May 26, 1919. j ' * 

i 

****** ^ 

Now comes the defendant and says that the Court erred as follows: 

First. In rendering judgment against the defendant for possession 
under Rule 19, because the said rule is inconsistent with the statute* 
governing landlord and tenant cases. 

i 

Second. That an issue of fact was raised which ought to have been 
submitted to a jury. 

| 

Third. That the plaintiff did not set forth a complete cause of ac¬ 
tion in the affidavit of merit to justify judgment. j 

Fourth. That the affidavit of defense filed denied the right} of the 
plaintiff to recover. 

i 

Fifth. For other errors that are apparent on the face of the record. 

J. I. PEYSER,! 

A ttomey for Fannie Simon, Trading as Simon & Company. 

Counter Designation. 

Filed June 2,1919. j 

i 

******* 

In addition to the papers designated by the defendant herein for 
the transcript of the record in this case, for the Court of Appeals, the 
plaintiff asks the Clerk to include the following: j 

1. New summons issued by Municipal Court, March 22, 1919, and 

personal service by the U. S. Marshal on defendant. j 

2. Judgment of Municipal Court. 
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35 3. Exhibit annexed to the affidavit of plaintiff, filed under 
Rule 19, in the Supreme Court of the District of Columbia. 

4. This designation. LEVI H. DAVID, - 

'Attorney for Plaintiff. 

Designation of Record. 

Filed June 5, 1919. 

* * * * * * * 

The Clerk of the Court will certify the following pleadings and 
papers in the above entitled cause to the Court of Appeals of the Dis¬ 
trict of Columbia: 

1. Complaint and summons of the Municipal Court. 

2. Certificate of Municipal Court on appeal. 

3. Affidavit of plaintiff under 19th Rule, filed April 24, 1919. 

4. Affidavit of defense, filed on April 30, 1919. 

5. Motion for judgment under 19th Rule, filed May 2, 1919. 

6. Order of the court entered May 23, 1919. 

7. Memorandum showing bond approved and filed on May 23, 
1919. 

8. Assignment of errors, filed May 24, 1919. 

J. I. PEYSER, 

Attorney for Fannie Simon, Trading as Simon & Company. 

36 Supreme Court of the District of Columbia. • 
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United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
35, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made, 
part of this transcript, in cause No. 62372 at Law, wherein Abraham 
C. Bobys is Plaintiff and Fannie Simon, trading as Simon & Com¬ 
pany, is Defendant, as the same remains upon the files and of record 
in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
23rd day of June, 1919. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk, 
By W. E. WILLIAMS, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme -Court. No. 
3288. Fannie Simon, &c., appellant, vs. Abraham C. Bobys. Court 
of Appeals, District of Columbia. Filed Jun- 30, 1919. Henry W. 
Hodges, clerk. 
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Municipal Court of the District of Columbia, claiming that 
on “December 1, 1918, he (appellee) became, was, and is 
the bo'na fide purchaser of the aforesaid land and premises, 
for his, plaintiff’s, own occupancy, and he, as such bona fide 
purchaser, necessarily requires the aforesaid premises for his 
own occupancy” (Rec., p. 4). After a trial in the Municipal 
Court, judgment was given for appellee. From this judg¬ 
ment appellant appealed to the Supreme Court of the Dis¬ 
trict of Columbia, Affidavits were filed by the respective 
parties under rule 19 of the Supreme Court, and after a 
hearing on these affidavits judgment was rendered against 
appellant. From this judgment against appellant this ap¬ 
peal is prosecuted. 

Assignment of Errors. 

First. In rendering judgment against defendant for pos¬ 
session under rule 19, because the said rule is inconsistent 
with the statute governing landlord-and-tenant cases. 

Second. That an issue of fact was raised which ought to 
have been submitted to a jury. 

Third. That the plaintiff did not set forth a complete 
cause of action in the affidavit of merit to justify judgment. 

Fourth. That the affidavit of defense filed denied the 
right of the plaintiff to recover. 

Fifth. For other errors that are apparent on the face of 
the record. 

ARGUMENT. 

I. Rule 19 is inconsistent with the statute governing land¬ 
lord-and-tenant cases. 

“Sec. 1232. Appeal.—Either party against whom 
judgment is rendered by a justice of the peace, in the 


action aforesaid by the landlord to recover possession 
of the leased premises shall be tried in the Supreme 
Court in the same manner in which appeals fropn 
justices of the peace are taken and tried in other 
cases” . i 

, 

Here is a statute stating, without any qualification what¬ 
ever, the manner in which landlord-and-tenant cases on ap¬ 
peal to the Supreme Court are to be tried, and we need only 
tc look at sections 74 and 80 of the Code to ascertain how 
appeals are tried “in other cases.” 

“Sec. 74. Appeals from Justices of the Peace.4- 
All appeals from a justice of the peace shall be heaifd 
and determined in the circuit court.” 

“Sec. 80. On such appeal the circuit court shall, 
in a summary way, hear the case de novo upon tfye 
proofs and allegations of the parties, and determine 
the same according to law and equity and right of 
the matter, but either party may demand a trial by 
jury.” | 

j 

Thus it is clearly stated that in an appeal from the Munic¬ 
ipal Court in a landlord-and-tenant case the parties have ia 
right to a trial de novo and, upon application, to a trial by 
jury. Appellant made such a demand for a trial by jury, 
but the same was refused, and he was forced to proceed 
in the form outlined in rule 19, pargaraph 1 of which read^: 

“1. Summary Judgment on Affidavit.—Within 
ten days after the docketing of an appeal from ia 
judgment of the Municipal Court in a landlord-and- 
tenant proceeding and the service of the summons 
upon the appellee or the entering of his appearance 
in the cause, the plaintiff or his agent may file an 
affidavit setting out the grounds upon which hie 
claims possession of the premises described in tKe 
complaint. A copy of such affidavit shall be served 
upon the defendant or his attorney of record and the 
plaintiff shall be entitled to a judgment against the 
defendant for possession of the property described ih 
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the complaint unless the defendant shall within ten 
days after service of a copy of the said affidavit file an 
affidavit of defense denying the right of the plaintiff 
to the possession of the property in question and spe¬ 
cifically stating in precise terms the grounds of his 
defense, which must be such as would, if true, be 
sufficient to defeat plaintiff’s recovery.” 

Such a procedure, we maintain, is void, inasmuch as this 
rule, depriving appellant of the right of a trial de novo and 
a trial by jury, is plainly inconsistent with the before-men¬ 
tioned section of the Code. 

It is admitted that the Supreme Court of the District of 
Columbia may make rules of practice and procedure, but the 
power to make such rules is distinctly limited. 

“Sec. 32. Practice.—The practice and forms of 
proceedings in trials before justices and in trials of 
appeals from justices, so far as not herein directed 
shall be governed by the rules of said Supreme 
Court.” 

And inasmuch as section 1232 of the Code directs that 
appeals in landlord-and-tenant cases shall be tried in the 
same manner as appeals are tried “in other cases,” the at¬ 
tempt of the Supreme Court in rule 19 to create a new, dis¬ 
tinct and dissimilar way of trying such appeals is clearly in¬ 
consistent with the statute. 

Where a positive rule of practice is given by statute, courts 
have no discretion in the matter. 

Stevens vs. Ross, 1 Cal., 94. 

Piggott vs. Ramey, 2 Ill., 145. 

A court cannot change a rule of law by its own rules. An 
act of the legislature is superior to a rule of court. 

Saylor vs. Taylor (77 Fed. Rep., 476). 

“* * * a court can make no rule which is un¬ 
reasonable, which deprives a party of his legal rights, 





or which is in contravention of a statute or of the 
law of the land. 77 

(11 Cyc., 740.) 


Many decisions have been rendered in cases involving the 
power of the courts to make rules of practice and concerning 
the constitutionality of certain rules. Only two cases in the 
District of Columbia have been decided in which the 19th 
rule has been in question. They are: 

Columbia Laundry Co. vs. Ellis (36 App. D. C., 59J). 

Ganss vs. Goldenberg (39 App. D. C., 583). 


In Columbia Laundry Co. vs. Ellis the court said: 

“Under rule 19 of the rules of the Supreme Court 
of the District, the plaintiff, by filing an affidavit 
setting out the grounds upon which he claims pos¬ 
session of the premises described in his complaint 
within ten days after docketing an appeal from the 
judgment of the Municipal Court (and this was such 
a judgment), is entitled to a judgment for possession 
unless the defendant, within ten days after service 
upon him of a copy of plaintiff’s affidavit, files an 
affidavit of defense, denying the right of the plain¬ 
tiff to the possession of the premises, ‘and specifically 
stating, in precise and distinct terms, the grounds 
of his defense, which must be such as would, if tnie, 
be sufficient to defeat plaintiff’s recovery. 7 This rule 
is analogous to common-law rule 73, and is most 
equitable in its application. If a tenant has a mer¬ 
itorious defense, he may not be summarily ejected; 
if he has no defense, it enables the landlord to gain 
speedy possession of his property, and thus avoid fur¬ 
ther loss and expense. And while affidavits of de¬ 
fense are to be liberally construed in favor of de¬ 
fendant’s right to a trial upon the merits (Brown -ik 
Ohio Nat. Bank, 18 App. D. C., 598), no defendant 
should be permitted to avoid the rule by the inter¬ 
position of indirect and vague statements when it is 
apparently within his power to comply with the 
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spirit of the rule (Chapman vs. Natalie Anthracite 
Coal Co., 11 App. D. C., 386)/” 

And in Ganss vs. Goldenberg the court said: 

“Counsel for appellant also contends that common- 
law rule 19 of the Supreme Court of the District is 
invalid. It is unnecessary to consider this question, 
since the rule has been sustained by this court, in the 
case of Columbia Laundrv Co. vs. Ellis, 36 App. D. C., 
583.” 

In neither case w T as the question of conflict with the Code 
passed upon. These cases are distinct from and not govern¬ 
ing upon the present case. 

Rule 19 differs from rule 73 by reason of the fact that 
rule 73 requires the affidavit of merit to be filed at the time 
the suit is instituted, and, further, there is no statute incon¬ 
sistent with rule 73. 

II. Issues were raised by the pleadings in the case which 
should have been submitted to a jury for decision. 

The affidavit under rule 19 of plaintiff, appellee, states 
(Rec., p. 12, line 23): 

“That the plaintiff purchased the aforesaid land 
and premises in December, 1918, for the express pur¬ 
pose of obtaining possession for his own occupancy of 
the same.” 

I 

This is flatly denied by appellant in her affidavit of de¬ 
fense (Rec., p. 18, line 43), which reads: 

“* * * plaintiff did not purchase the property 
for his own occupancy, and he told several persons 
who will testify at the trial, that the premises were not 
purchased for his own occupancy.” 

Again, plaintiff, appellee, states in his affidavit (Rec., p. 
12, line 36): 
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“* * * and the plaintiff as such bona fide pur¬ 
chaser now necessarily requires the entire building, 
being the land and premises involved herein, for the 
plaintiff’s own occupancy.” 

1 

Both the fact of plaintiff being a bona fide purchaser and 
that he necessarily requires the premises for his own use are 
absolutely denied in appellant’s affidavit. She says (R^c., 
p. 18, last line): j* 

“* * * defendant stated he would consider a 

proposition for higher rent than paid at the time! of 
the expiration of the lease.” 

Surely such a statement shows that plaintiff does not want 
the premises for his own occupancy as contemplated by the 
Saulsbury resolution (more particularly referred to herein¬ 
after). | 

Appellant’s affidavit (Rec., p. 19, line 2) denies specific¬ 
ally any necessity existing for the use of said premises: I • 

. 

“The defendant states that the plaintiff owns So. 
510 Sixth Street Northwest, and resides there with his 
family; that he conducts, owns or is one of the owners 
of the firm of A. C. Bobys & Son, Inc., No. 306 
Eleventh Street Northwest, where he is maintaining 
a tailoring establishment and has a lease on said 
premises for over a year.” 

I 

Thus it is seen that the vital statements in plaintiff’s affi¬ 
davit are denied by defendant, appellant, and we contepd 
that, being questions of fact, they should be submitted 
to a jury. By all rules of pleading, by any process of rea¬ 
soning, we are led only to the one conclusion, namely, that 
where "there is an affirmative statement of fact on one side 
and an absolute denial on the other, then a jury must decide 
the question. 

This court practically admitted the soundness of this prop¬ 
osition in its decision in the case of Maxwell vs. Brayshiaw 

i 

i 

i 


j 

i 

I 

I 

! 

i 

i 
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(47 W. L. R., 342). On page 342, second column of the 
opinion, last line, we read: 

“As to the questions of facts, plaintiff alleged that 
she was a bona fide purchaser, and this was not 
denied. 77 

And again, page 343, first column, beginning with line 4 : 

“Plaintiff alleged that the premises were purchased 
for her own use and occupancy and were needed for 
that purpose; and neither fact is denied. Hence no 
issue of fact was presented. 77 

We are therefore safe in assuming that if an issue of fact 
had been raised, as it has been in this case, the question would 
have been referred to a jury. 

While rendering judgment for plaintiff, Justice Gould al¬ 
lowed a trial by jury to determine the rate of compensation 
for the use and occupancy of the premises by the defendant. 
It is contended that this is no more the subject of a trial by 
jury than these other issues of fact brought forth in the affi¬ 
davits. 

III. Plaintiff did not set forth a complete cause of action 
in his affidavit of merit. 

The Saulsbury resolution reads as follows: 

(Public Resolution. No. 31. 65th Congress.) 

(S. J. Res. 152.) 

Joint Resolution to Prevent Rent Profiteering in the 

District of Columbia. 

Whereas by reason of the existence of a state of 
war, it is essential to the national security and defense 
and for the successful prosecution of the war, to estab¬ 
lish governmental control and assure adequate regu- 
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lation of real estate in the District of Columbia j for 
and during the period hereinafter set forth; 

Therefore be it 

Resolved by the Senate and House of Representa¬ 
tives of the United States of America in Congress as¬ 
sembled, That until a treaty of peace shall have been 
definitely concluded between the United States and 
the Imperial German Government, unless in the 
meantime otherwise provided by Congress, no judicial 
order, decree, or judgment for the recovery of po^es- 
sion of any real estate in the District of Columbia, 
now or hereafter held or acquired by oral or written 
agreement of lease for one month or any longer period, 
or for the ejectment or dispossession of a tenant there¬ 
from, shall be made, and all leases shall continue as 
long as the tenant continues to pay rent at the agreed 
rate and performs the other conditions of the tenancy 
which are not inconsistent therewith, unless the ten¬ 
ant has committed waste, or has been guilty on the 
premises of conduct which constitutes a nuisance or 
a breach of the peace, or other misdemeanor or crime, 
or that the premises are necessarily required by a 
landlord or bona fide purchaser for occupation either 
by himself or his wife, children, or dependents wjiile 
he is in the employ of or officially connected with any 
branch of the Government, or where the property 
has been sold to a bona fide purchaser for his own oc¬ 
cupancy ; and where such order, decree, or judgment 
was made, but not executed before passage of this 
resolution, the court by which the order, decree; or 
judgment was made shall, if it is of the opinion that 
the order, decree, or judgment would not have been 
made if this resolution had been in force at the date 
of the making of the order, decree, or judgment! re¬ 
scind or modify the order, decree, or judgment in 
such manner as the court may deem proper for the 
purpose of giving effect to this resolution; and! all 
remedies, at law or in equity, of the lessor based on 
any provision in any oral or written agreement of 
lease that the same shall be determined or forfeited 
if the premises shall be sold, are hereby suspended 
while this resolution shall be in force, and every pur¬ 
chaser shall take the conveyance of any premises Sub- 
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ject to the rights of all tenants in possession thereof 
under the provisions of this resolution. 

That the term “real estate” as herein used shall be 
construed to include any and all land, any building, 
any part of any building, house, or dwelling, any 
apartment, room, suite of rooms and every other im¬ 
provement or structure whatsoever on land situated 
and being in the District of Columbia. 

(Approved May 31, 1918.) 

Amended as follows: 

“Sec. 13. That the provisions of the joint resolution 
entitled ‘Joint resolution to prevent rent profiteering 
in the District of Columbia/ approved May 31, 1918, 
are extended and continued in full force and effect 
for a period of ninety days following the definite 
conclusion of a treaty of peace between the United 
States and the Imperial German Government. 

“Approved July 11, 1919.” 

Plaintiff, appellee, is not and does not state that he is in the 
employ of or officially connected with any branch of the 

Government. 

< 

Plaintiff, appellee, is not such a bona fide purchaser for his 
occupancy as is contemplated by the Saulsbury resolution. 

Even if plaintiff was a bona fide purchaser he did not and 
does not necessarily require the premises for his own occu¬ 
pancy. There is no doubt that under the Saulsbury resolu¬ 
tion one who is in the employ of the Government could not 
obtain possession of premises which he had rented out, ex¬ 
cept upon showing to the court that “the premises are neces¬ 
sarily required for occupation by himself, etc,” and it is as 
certain that such “necessity” must be shown as well by a 
bona fide purchaser. 

It must be borne in mind that the Saulsburv resolution is 
a housing measure. The housing conditions and facilities 
in Washington were congested. It was clearly the intention 
of Congress to, as far as possible, preserve the status quo of 
the housing situation; to prevent as far as possible specula¬ 
tion either by sales of property or by evictions and new 
leases. 




But certainly it is not for a moment to be considered thjal 
a bona fide purchaser, who may not be in the employ of the 
Government, was intended by Congress to be treated more 
leniently than was the Government official whose presence 
here in the District was absolutely essential and necessary, j 

In the case of Pollard vs. Bailey (87 U. S., 520) the court * 
held: 

“The intention of the legislature when properly 
ascertained must govern the construction of every 
statute. For such purpose the whole statute must be 
examined. Single sentences and single provisions &re 
not to be selected and construed by themselves, tyut 
the whole must be taken together. 7 ’ 

To hold that a bona fide purchaser for his occupancy mpst 
not show necessity would be contrary to the intention of the 
Congress as expressed in the requirement that a Government 
employee must show such necessity, and would, in fact, make 
almost nugatory the entire Saulsbury resolution; for if prop¬ 
erty can be sold a dozen times and if the purchaser can j se¬ 
cure possession of it and evict a tenant who may be doing 
absolutely essential Government work, it would fosterj a 
scheme whereby real estate owners would be led into becom¬ 
ing speculators and profiteers by selling their property ag^n 
and again in endless fashion, because the present owner, eyen 
though in Government service, must show necessity, whereas 
a purchaser even not in Government service could securfe it 
without anything further. 

By permitting the eviction of appellant it would in effect 
be assisting in perpetrating the very evils the Saulsbury reso¬ 
lution seeks to prevent. Plaintiff, appellee, has a present 
place of business secure under a lease and under no obligation 
or necessity to move and would not be injured if evictioii of 
appellant be prevented. 

The attention of the court is again directed to the fact that 
the Saulsbury resolution is essentially a housing proposition, 
for the purpose of leaving as secure as possible persons tvho 
make their homes in leased premises. It has been charac- 


i 


i 


i 
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teristic of the conditions during the war that all private 
enterprises have been held subordinate to those which con¬ 
cern the prosecution of the war, and surely the proper and 
secure housing of the residents and Government workers in 
the city of Washington has been a matter of grave concern 
to Congress, and to that end the Saulsbury act was passed. 

Appellee's affidavit, page 12, fourth paragraph, states: 

“That the aforesaid described real estate^ is im¬ 
proved by a three-story brick store building, and is 
now and always has been used for business purposes; 
that the defendant uses the first floor thereof to con¬ 
duct and carry on a men’s furnishing, hat, and cloth¬ 
ing business.” 

This statement is incorrect. In the lease between defend¬ 
ant and the orignal lessors (copy of which plaintiff attached 
to his affidavit and made a part thereof) it is expressly pro¬ 
vided that the said premises were “a store and dwelling” 
(Rec., p. 14, line 34). 

In defendant’s affidavit (Rec., p. 19, line 22) we read: 

“for he (plaintiff) was informed before, and oven 
at the trial in the Municipal Court, that the second 
1 and third floors of said building were occupied by de¬ 
fendant, her children and family.” 

Plaintiff owns and has his own home; plaintiff has a place 
of business at 506 Eleventh Street Northwest, where he is 
secure; plaintiff is also the owner of premises at 709 Sev¬ 
enth Street Northwest. The question of his home or of hous¬ 
ing himself and family is not involved. On the other hand, 
defendant’s place of business and home is at 725 Seventh 
Street. She has no other. This is just such a condition of 
affairs as was anticipated by the Saulsbury resolution and is 
a favorable circumstance for the intervention of the law to 
protect the defendant, appellant. 

Respectfully submitted, 

JULIUS I. PEYSER, 
Attorney for Appellant . 






